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INTRODUCTION

Say you believe that you have a sinus infection, and rather than
immediately taking an antibiotic, you consider an alternative remedy. In
seeking an alternative practitioner, such as a naturopath or a homeopath,' this
individual confirms your belief of a sinus infection and prescribes
naturopathic or homeopathic remedies, such as a neti pot, herbal supplements,
and an apple cider vinegar concoction. None of the above is particularly
alarming and likely all are suggestions you would discover on the internet for
"at home" remedies. But what happens if the practitioner was wrong, likely
because he was practicing without proper accountability or sufficient
education? What if it wasn't a sinus infection but rather a life-threatening lung
infection for which drinking apple cider vinegar would do nothing to help? Or
maybe the alternative practitioner was correct, but you ingest a
disproportionate amount of the herbal supplements because the "prescription"
was vague, resulting in subsequent harm. The alternative practitioner is a
small one-man shop with little to no assets. It is unclear what statutory
authority he practices under. 2 Furthermore, South Carolina does not require
that alternative practitioners have malpractice liability insurance. 3 If you are
physically harmed and suffer heavy damages, the alternative practitioner is
insolvent, and there is no viable legal remedy for you to pursue. This entire
situation is avoidable when proper regulation of complementary and
alternative medicine (CAM) occurs. South Carolina should be no exception.
Individuals are pursuing and utilizing CAM at an accelerating rate. 4
States, such as Oregon and Connecticut, have taken notice of this pattern and

1.
"[H]omeopathy is an alternative medical practice that is based on stimulating the
body's self-healing abilities." 118 AM. JUR. 3D Proof of Facts 215 § 5 (2011). "Like
homeopathy, naturopathy aims to support the body's self-healing abilities. Naturopaths use
dietary and lifestyle changes, along with CAM therapies that include herbs, massage, and joint
manipulation." Id § 8.
2.
As a naturopath or homeopath, he is likely considered a "practitioner of medicine" in
South Carolina. See infra notes 74-75. However, naturopathy is illegal in South Carolina and
homeopathy remains practically undiscussed. See infra notes 83-87.

3.

118 AM. JUR. 3DProofofFacts§23 n.2 (2011).

4.

See Thomas

R.

Clark, Licensing Alternative Approaches to Medicine: The

NaturopathicDoctors'Act of 2003, 35 McGEORGE L. REV. 387, 387-88 (2004); see also The
Use of Complementary and Alternative Medicine in the United States, NAT'L CTR. FOR
COMPLEMENTARY
&
INTEGRATIVE
HEALTH,
www.nccam.nih.gov/news/camstats/
2007/camsurveyfs l.htm (last updated Sept. 24, 2017); Gerard Bodeker & Fredi Kronenberg, A
Public Health Agenda for Traditional, Complementary, and Alternative Medicine, 92 AM. J.

PUB. HEALTH 1582, 1582 (2002).
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responded via the legislature. 5 South Carolina, on the other hand, has failed
to do so. CAM has the potential to provide additional treatment optionS 6 and
greater access to medical care for South Carolina citizens.' Due to the holistic
and integrative nature of complementary and alternative practices, these
services also have the potential to be available at an affordable cost.'
Currently, most Americans pay out of pocket for CAM therapies. 9 One report
places the national overall out-of-pocket spending on CAM at $34 billion,
which constitutes ten percent of the total out-of-pocket health care
expenditures in the United States.'o Unfortunately, insurers are hesitant to
cover CAM therapies," which results in Americans spending tens of billions
of dollars each year to avail themselves of this medical remedy. If stronger
regulation of CAM providers and CAM therapies existed, insurers might be
more inclined to respond to customer demands and include coverage for CAM
therapies. Then, individuals who desire to utilize both conventional and
alternative medicine would not be required to pay out of pocket for CAM
therapies in addition to an insurance premium. However, improved quality of
healthcare is not solely defined by citizens having greater, diversified access
to providers or fewer expenses associated with such access. Quality healthcare
is a complex compilation of factors requiring significant regulation in order
to protect both the practitioner and the patient.
This Note examines two different varieties of CAM and their relevance
in South Carolina, specifically naturopathy and homeopathy. Additionally,
this Note argues in favor of regulation of naturopathy in South Carolina and

5.
See generally CONN. GEN. STAT. § 20-34 (West, Westlaw through 1958 Revision,
Revised to January 1, 2019); OR. REV. STAT. § 685.010 (West, Westlaw through the 2018 Reg.
and Spec. Sess. of the 79th Leg. Assemb.).
6.
See infra notes 16-18 and accompanying text.
7.
Jos6 A. Pagan & Mark V. Pauly, Access to Conventional Medical Care and the Use
of Complementary & Alternative Medicine, 24 HEALTH AFF. 255, 260 (2005).
8.
Id. at 259 (arguing that the rise of CAM in the United States over the past few decades
could in part be a reflection of the growing relative cost of conventional health care); see also
COMM. ON THE USE OF COMPLEMENTARY AND ALT. MED. BY THE AM. PUB. BD. ON HEALTH
PROMOTION AND DISEASE PREVENTION, COMPLEMENTARY AND ALTERNATIVE MEDICINE IN
THE UNITED STATES 49 (2005) [hereinafter COMPLEMENTARY AND ALTERNATIVE MEDICINE
IN THE UNITED STATES] (noting that determining the cost-effectiveness of CAM requires more

research than is currently available).
9.
Mike Valles, Alternative Medicine and Your Health Insurance, SIMPLE DOLLAR,
https://www.thesimpledollar.com/alternative-medicine (last updated Nov. 16, 2018).
10. The Use ofComplementaryandAlternative Medicine in the UnitedStates: Cost Data,
NAT'L CTR. FOR COMPLEMENTARY & INTEGRATIVE HEALTH, https://nccih.nih.gov/news/
camstats/costs/costdatafs.htm (last modified Apr. 3, 2018). Specifically, $11.9 billion was spent
on CAM practitioners. Id. Additionally, $3.1 billion of the total figure was on homeopathic
medicine, both practitioners and self-care. Id.
11. Valles, supra note 9.
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proposes expanding existing regulations in order to provide clarity regarding
integrative practices. Furthermore, it considers both national standards of
regulation and licensing, as well as specific measures that other states have
taken to regulate the use of CAM. Lastly, this Note discusses the potential
implications of these standards on South Carolina's regulatory and licensing
schemes.
II.

BACKGROUND

A.

What Is CAM?

The term "complementary and alternative medicine" encompasses a wide
array of healthcare practices, products, and therapies that are distinct from the
practices, products, and therapies used in "conventional" or "allopathic"12
medicine.' 3 Actually defining CAM has been an elusive task.1 4 The National
Center for Complementary and Alternative Medicine (NCCAM)' 5 has
developed the most widely accepted definition of CAM to date.1 6 This
organization defines CAM as a "group of diverse medical and health care
systems, practices, and products that are not presently considered to be a part
of conventional medicine."' 7 CAM is classified into five different categories,
which include alternative medical systems, mind-body interventions,
biologically-based treatments, manipulative and body-based methods, and
energy therapies. 11

12. Allopathy is a term coined to describe non-homeopathic theories of medicine. Lynne
Eldridge, Allopathic Medicine History and Cancer Care, VERY WELL HEALTH,
https://www.verywellhealth.com/what-is-allopathic-medicine-2249039 (last updated Nov. 29,

2018).
13. See U.S. FOOD & DRUG ADMIN., CPG SEC. 400.400 CONDITIONS UNDER WHICH
HOMEOPATHIC DRUGS MAY BE MARKETED (1995).
14. COMPLEMENTARY AND ALTERNATIVE MEDICINE IN THE UNITED STATES, supra note
8, at 17 (explaining the difficulties in providing an exact definition of CAM related to the
evolving debate about what CAM actually encompasses).
15. See NAT'L CTR. FOR COMPLEMENTARY & INTEGRATIVE HEALTH (NCCIH),
EXPANDING HORIZONS OF HEALTHCARE FIVE YEAR STRATEGIC PLAN 2001-2005 17 (2000),
for explanation of what the office does and further detailing of its goals.
16. COMPLEMENTARY AND ALTERNATIVE MEDICINE IN THE UNITED STATES, supra note

8, at 18.
17.

Id at 17.

18. Id. at 18. Alternative medical systems include Chinese medicine, ayurvedic medicine,
homeopathy, and naturopathy. Id Mind body interventions are practices such as meditation,
prayer, and mental healing. Id. Biologically-based therapies include incorporating specialized
diets, herbal supplements, and other natural products, such as minerals and hormones, into one's
life. Id. Manipulative and body-based methods are typically practices such as chiropractic and
massage therapies. Id. at 18-19. And, finally, energy therapies are ones "such as qi gong, Reiki,
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B. Homeopathy Defined
Homeopathy falls within the scope of CAM.' 9 Homeopathy is defined as
the practice of treating the symptoms and conditions that constitute disease
with remedies that have produced similar symptoms and conditions in
someone who is healthy.20 Homeopathy is often utilized with patients who
suffer from chronic illness. 2' While homeopathy can be practiced by an
individual who is specifically trained as a homeopath, 22 it is also commonly
practiced by various other licensed practitioners, such as "dentists, podiatrists,
veterinarians, naturopaths, chiropractors, acupuncturists, physician assistants,
nurse practitioners, and nurses." 23 Homeopathy is considered a complete
system of medicine.24

and therapeutic touch." Id. at 19. "Qigong can be described as a mind-body-spirit practice that
improves one's mental and physical health by integrating posture, movement, breathing
technique, self-massage, sound, and focused intent." What Is Qigong?, NAT'L QIGONG Ass'N,
https://www.nqa.org/what-is-qigong- (last visited May 19, 2019); see also Michelle Poncetta,
Against Licensing Non-Invasive Complementary andAlternative Treatments: An Ineffective and
Harmful Measure for Consumer Protection, 11 GEO. J.L. & PUB. POL'Y 661, 662 (2013)
(describing CAM as biologically based and energy based practices that aim to stimulate the
body's natural healing process through superficial physical contact (e.g. reflexology, massage
therapy), naturally occurring supplements (e.g. naturopathy, homeopathy), and other mild or
non-contact energy based methods (e.g. Reiki, healing touch)). Additionally, other well-known
organizations, such as the National Cancer Institute, have described CAM as including practices
such as "massage, acupuncture, tai chi, and drinking green tea." Complementary andAlternative
Medicine,
NAT'L
CANCER
INST.,
https://www.cancer.gov/
about-cancer/treatment/cam (last updated Apr. 10, 2015).
19. COMPLEMENTARY AND ALTERNATIVE MEDICINE IN THE UNITED STATES, supra note
8, at 18.
20. U.S. FOOD & DRUG ADMIN., supra note 13; see also Amy Gaither, Over the Counter,
Under the Radar: How the Zicam Incident Came About Under FDA'S Historic Homeopathic
Exception, 62 ADMIN. L. REV. 487, 491-92 (2010) (discussing the history and development of
homeopathy). "Hahnemann's aversion to the harsh and ineffective treatments of his day led him
to seek out new forms of therapy, through which he developed the first, and main, tenet of
homeopathy: like cures like, or the law of similars. This premise holds that if a substance causes
certain symptoms in a healthy person, the substance can treat those symptoms when exhibited
by a person who is ill." Id. (citations omitted).
21. Megan A. Johnson, Homeopathy: Another Tool in the Bag, 279 JAMA 706, 707
(1998); see also Sandra M. Chase, Homeopathy, AM. INST. HOMEOPATHY, https://
homeopathyusa.org/homeopathic-medicine.html (last visited May 19, 2019).
22.

See Who We Certify, COUNCIL FOR HOMEOPATHIC CERTIFICATION, http://www.

homeopathicdirectory.com/who-cert.html (last visited May 19, 2019).
23. Dana Ullman, Legal Issues in Homeopathic Practice, HOMEOPATHIC FAM. MED.
(Jan. 23, 2017), https://homeopathic.com/legal-issues-in-homeopathic-practice.
24.

NAT'L CTR. FOR COMPLEMENTARY & ATL. MED., WHOLE MEDICAL SYSTEMS: AN

OVERVIEW 4 (2004).
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C. NaturopathyDefined
Similarly, naturopathy is considered a whole medical system, meaning
that it is built upon various theories and practices that have evolved separately
from conventional practices of medicine.25 It views disease as a manifestation
of alterations in the processes by which the body heals itself.26 Naturopathic
medicine is not defined by the substances used in treatment but rather by its
core principles, which underlie and determine its practice. 27 These principles
include: the healing power of nature, finding the cause, doing no harm,
treating the whole person, doctor as teacher, preventing disease, and
wellness.

28

According to the United States Bureau of Labor Statistics, a

naturopath is defined as one who will "diagnose, treat, and help prevent
diseases using a system of practice that is based on the natural healing capacity
of individuals." 29 A naturopath "[m]ay use physiological, psychological or
mechanical methods." 3 0 Specifically, they "[m]ay [also] use natural
medicines, prescription or legend drugs, foods, herbs, or other natural
remedies." 3 ' For the most part, naturopaths come in three different varieties:
(1) licensed naturopaths; (2) naturopaths who practice outside of an official
status (considered "traditional naturopaths"); and (3) practitioners who are
primarily another kind of health professional (i.e., physician's assistant, nurse
practitioner, medical doctor, or doctor of osteopathy) who also happen to
practice naturopathy. 32 It is estimated that there are approximately 3,500
licensed naturopathic doctors in the United States. 33

25. Syed Amin Tabish, Complementary and Alternative Healthcare: Is It EvidenceBased?, 2 INT. J. HEALTH SCI. (Qassim Univ.) V, VI (2008).
26. Id.
27. Naturopathic Medicine, S.C. Ass'N NATUROPATHIC PHYSICIANS, http://www.
scanp.org/naturopathic-medicine (last visited May 19, 2019).
28. Id.
29. Summary Report for: 29-1199.04 Naturopathic Physicians, O*NET ONLINE,
https://www.onetonline.org/link/summary/29-1199.04 (last visited May 19, 2019).
30. Id.
31. Id.
32. Naturopathy, NAT'L CTR. FOR COMPLEMENTARY & INTEGRATIVE HEALTH,
https://nccih.nih.gov/health/naturopathy?nav=gsa (last updated Sept. 24, 2017).
33. Naturopathic Medicine FAQs, Ass'N ACCREDITED NATUROPATHIC MED. COLLS.,
https://aanmc.org/naturopathic-medicine/faq (last visited May 19, 2019); cf Inst. of Nat. Med.,
NaturopathicMedicine is Growing in U.S. Medical Centers ofExcellence, PRNEwSWIRE (Feb.
21, 2018, 7:45 AM), https://www.prnewswire.com/news-releases/naturopathic-medicine-isgrowing-in-us-medical-centers-of-excellence-300601605.html (reporting that as of 2018, there
were approximately 6,000 licensed naturopaths in the United States).
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D. FederalOverview

&

In 1992, Congress created the Office of Alternative Medicine (OAM),
which ultimately became the NCCAM.34 Research generated from this
organization raised awareness in the medical community about the ways in
which alternative therapies could potentially be used alongside conventional
medicine. 5 The NCCAM provides grants and funding for research related to
public health and complementary health approaches.3 6
Since 1988, "prescription and nonprescription drug products labeled as
homeopathic have been manufactured and distributed without [U.S. Food
Drug Administration (FDA)] approval under the enforcement policies in
FDA's Compliance Policy Guide (CPG) 400.400."37 In 2015, the FDA held a
public hearing to obtain information about the current use of "drug products
labeled as homeopathic, as well as the Agency's regulatory framework for
such products." 38 In response to the information they gathered, the FDA
issued a Draft Guidance providing its stance on homeopathic drugs.39 "Under

34. Richard A. Cooper & Sandi J. Stoflet, Trends in the Education and Practice of
Alternative Medicine Clinicians, 15 HEALTH AFF. 226, 235 (1996); COMPLEMENTARY AND
ALTERNATIVE MEDICINE IN THE UNITED STATES, supra note 8, at 20. In 2014, NCCAM
changed its name to the National Center for Complementary and Integrative Health (NCCIH)
because of the growing emphasis on research and the integration of CAM into conventional
healthcare practices. ALLEGRA LEARNING SOLS., ETHICAL ISSUES IN COMPLEMENTARY AND
ALTERNATIVE MEDICINE (CAM), (2015), https://allegralearning.com/wp-content/uploads/
2015/07/Ethical-Issues-in-Complementary-and-Alternative-Medicine.pdf.
35.
36.

ALLEGRA LEARNING SOLS., supra note 34.

Grants and Funding, NAT'L CTR. FOR COMPLEMENTARY & INTEGRATIVE HEALTH,

https://nccih.nih.gov/grants (last updated Mar. 26, 2019).
37. Homeopathic Products, U.S. FOOD & DRUG ADMIN., https://www.fda.gov/Drugs/
DrugSafety/InformationbyDrugClass/ucm589282.htm (last updated Mar. 20, 2018).
38. Id.
39. U.S. FOOD & DRUG ADMIN., DRUG PRODUCTS LABELED AS HOMEOPATHIC:
GUIDANCE FOR FDA STAFF AND INDUSTRY (2017), https://www.fda.gov/downloads/Drugs/
GuidanceComplianceRegulatorylnformation/Guidances/UCM589373.pdf.
The FDA had
previously issued a guidance discussing their general involvement with the regulation of CAM
products. See U.S. FOOD & DRUG ADMIN., GUIDANCE FOR INDUSTRY ON COMPLEMENTARY
AND ALTERNATIVE MEDICINE PRODUCTS AND THEIR REGULATION BY THE FOOD AND DRUG
ADMINISTRATION (2006), https://www.fda.gov/downloads/RegulatoryInformation/Guidances/

UCM145405.pdf. One specific issue addressed in this guidance was whether certain products
used in CAM are subject to regulation under the Public Health Service Act (PHS Act). Id. at 1.
They clarified the PHS Act did not exempt CAM productions from FDA regulation. Id. at 2.
"This means, for example, if a person decides to produce and sell raw vegetable juice for use in
juice therapy to promote optimal health, that product is a food subject to the requirements for
foods in the Act and FDA regulations, including the hazard analysis and critical control point
(HACCP) system requirements for juices in 21 CFR part 120. If the juice therapy is intended for

Published by Scholar Commons, 2019
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the Federal Food, Drug, and Cosmetic Act, homeopathic drug products are
subject to the same requirements related to approval, adulteration, and
misbranding" as other drugs, 40 and the FDA currently regulates their
manufacture and labeling through the Homeopathic Pharmacopoeia of the
United States (HPUS).41 Recently, the FDA has proposed taking a stricter
stance on the regulation and enforcement of policies surrounding homeopathic
drugs. 42

use as part of a disease treatment regimen instead of for the general wellness, the vegetable juice
would also be subject to regulation as a drug under the Act." Id
40. HomeopathicProducts, supra note 37.
41. 21 U.S.C. § 321(g)(1) (2018); see also Kimberly Brown, Federal Regulation of
Homeopathy: A Pathway to ConsumerProtection,29 TEMP. J. SCI. TECH. & ENVTL. L. 337, 339
(2010) (discussing the regulatory relationship between the FDA and HPUS).
Under the FDCA, homeopathic products can enter interstate commerce if they contain
ingredients recognized by the Homeopathic Pharmacopeia of the United States
(HPUS) and comply with the FDA's labeling and manufacturing requirements. The
HPUS is a compendium of homeopathic monographs produced and updated by the
Homeopathic Pharmacopeia Convention of the United States (the Convention). The
Convention performs an intensive review of proposed homeopathic monographs
before ingredients are accepted into the HPUS. The manufacturer must submit
sufficient clinical data to prove efficacy in order for a homeopathic ingredient to be
listed in the HPUS. . .. Despite the Convention and FDA's independent spheres of
authority, the two organizations coexist and share responsibility for the safety and
efficacy of homeopathic drugs.
Id
42. In the last decade, the homeopathic drug market has developed into a nearly $3 billion
industry. A New Era of Homeopathic Drug Product Regulation, CDER SBIA CHRONICLES
(U.S. Food & Drug Admin.), Mar. 22, 2018, at 1, https://www.fda.gov/downloads/Drugs/
DevelopmentApprovalProcess/SmallBusinessAssistance/UCM602116.pdf.
Due
to
the
exponential growth, on December 18, 2017, the FDA proposed a new, risk-based enforcement
approach to homeopathic drugs. Id The FDA believed there was a need to "better address
situations where homeopathic treatments were being marketed for serious diseases and/or
conditions but where the products have not been shown to offer clinical benefits." Id This new
approach emphasizes enforcement and regulatory actions involving unapproved homeopathic
drug products that present the greatest risk to patients. Id. While there are many homeopathic
products on the market that will fall outside the scope of the act, the FDA felt that this new
approach was "consistent with the agency's mission to protect public health." Id. at 2.
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E. LicensingRequirements
Licensing requirements vary among jurisdictions and the specific types
of CAM.43 The practice of homeopathy is not officially licensed.44 There are
many training programs and courses in homeopathy in both the United States
and abroad;4 5 however, no diploma or certificate from any school or program
is recognized as a license to practice homeopathy in the United States.4 6
Although licensing for homeopathy is generally unavailable in the United
States, there are organizations that offer certification in homeopathy. 47 One is
the Council for Homeopathic Certification (CHC), which will certify classical
homeopaths. 48 Although the CHC doesn't require a medical degree to be
certified, the organization has fairly extensive educational requirements in
order to sit for the certification. 49 For example, it requires a minimum of 500
foundational classroom hours in classical homeopathy completed through an
ACHENA accredited program 50 or through a program that has been
preapproved by ACHENA. 5 ' The American Board of Homeotherapeutics
(ABHt), on the other hand, certifies already-licensed medical doctors and
osteopathic physicians in the practice of homeopathy. 52 Absent official
licensing and regulation, it is possible to become board certified in
homeopathy. 5 Board certification of competency is only available to medical

43. COMPLEMENTARY AND ALTERNATIVE MEDICINE IN THE UNITED STATES, supra note
8, at 188.
44. Practicing and Studying Homeopathy, NAT'L CTR. FOR HOMEOPATHY,
https://www.homeopathycenter.org/practicing-studying-homeopathy
(last visited May 19,
2019).
45. Id.
46. Id.
47. Id. The slight exception is that there are three states that currently license MDs or
DOs to practice homeopathy. Id.
48. See Who We Certify, supra note 22. A classical homeopath is one who is not a licensed
MD or DO, but rather is exclusively educated in the practice of homeopathy.
49. Id.
50. Id. "The Accreditation Commission for Homeopathic Education in North America
(ACHENA) was founded in 1982 as an independent agency to assess homeopathic training
programs in the United States and Canada. ACHENA is comprised of professional homeopathic
practitioners, educators, representatives from accredited schools, representatives from national
organizations supporting homeopathy and public members." ACCREDITATION COMM'N FOR
HOMEOPATHIC EDUC. N. AM., http://www.achena.org (last visited May 19, 2019).
51. See Who We Certify, supra note 22.
52. Certification,
AM.
INST.
HOMEOPATHY,
https://homeopathyusa.org/
certification.html (last visited May 19, 2019). Nationally, only twenty-nine practitioners have
received this certification. Board Certified (D.Ht.) Homeopathic Physicians, AM. INST.
HOMEOPATHY,
http://homeopathyusa.org/certification/board-certified-physicians.html
(last
visited May 19, 2019).
53. Certification, supra note 52.
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doctors and doctors of osteopathy through the ABHt. 54 There are currently no
reputable records detailing how many classical homeopaths are practicing in
South Carolina-such a result is both problematic and unacceptable.
Furthermore, there is insufficient data to determine the number of existing
medical doctors and/or doctors of osteopathy in South Carolina that
implement homeopathy into their conventional medical practices (i.e.,
through integrative medicine).
Naturopathy, on the other hand, is licensed and regulated. 5 In order to
become licensed as a primary care naturopath by a state or jurisdiction that
both allows and requires licensing, one must graduate from a four-year,
professional-level program at a federally accredited naturopathic medical
school, study a curriculum that includes current medical science and
traditional naturopathic theory, and finally, take and pass a national board
exam, the Naturopathic Physicians Licensing Exam (NPLEX). 56 Currently,

54. Id
55. NaturopathicMedicine FAQs, supra note 33.
56. Id. The NPLEX itself is extremely extensive and covers basic sciences, diagnostic
and therapeutic subjects, and clinical sciences. NPLEX Examination Overview, N. AM. BD.
NATUROPATHIC PRACTITIONERS, https://www.nabne.org/home/exam-overview (last visited
May 19, 2019). The exam is a case-based examination with three main parts. Id. There is the
biomedical examination, a core-clinical science examination, and a clinical elective
examination. Id. The clinical electives are either in acupuncture, minor surgery, and/or elective
pharmacology. Id. Requirements for the clinical elective examination vary by jurisdiction. Id.
For example, California does not require the clinical elective portion of the examination at all,
whereas Oregon requires both the minor surgery and pharmacology portions. Licensing and
Registration, N. AM. BD. NATUROPATHIC EXAMINERS, https://www.nabne.org/home/
licensure-and-registration (last visited May 19, 2019).
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the NPLEX follows AERA/APA/NCME 5 7 standards for test development and
administration. 5

1

There are currently six accredited programs in the United States. 59 In
order to qualify as an approved naturopathic program, the program must:
provide two years of graduate level biomedical science coursework
as a foundation for clinical training, meet standard requirements for
appropriate curriculum and clinical experience, give students a
thorough knowledge of diagnostic techniques that can only be
acquired through contact with actual patients, require supervised
clinical practice on patients seeking naturopathic care, and, finally,
the program must have been accredited or pre-accredited by the
Council on Naturopathic Medical Education (CNME).6 0
Most states require that the practitioner also adhere to state specific
requirements for licensure and partake in continuing education. 61 Currently,
only twenty states and the District of Columbia have licensing requirements
for naturopathic practitioners. 62 In the past year, eight additional states

57. Collectively, these organizations have created and established what is known as the
"Standards for Education and Psychological Testing." The Standards for Educational and
Psychological Testing, AM. PSYCHOL. Ass'N, https://www.apa.org/science/programs/
testing/standards.aspx (last visited May 19, 2019). The American Psychological Association
(APA) is the "leading scientific and professional organization representing psychology in the
United States." AboutAPA, AM. PSYCHOL. Ass'N, https://www.apa.org/about/index (last visited
May 19, 2019). The goals of the APA include promoting research in psychology, improving the
qualifications and usefulness of psychologists, and increasing and disseminating psychological
knowledge. Id. The American Educational Research Association (AERA) is concerned with
"improving the educational process by encouraging scholarly inquiry related to education and
evaluation and by promoting the dissemination and practical application of research results."
Who We Are, AM. EDUC. RESEARCH Ass'N, https://www.aera.net/About-AERA/Who-We-Are
(last visited May 19, 2019). The National Council on Measurement in Education (NCME) is a
"professional organization for individuals involved in assessment, evaluation, testing, and other
aspects

of

educational

measurement."

NAT'L

COUNCIL

ON

MEASUREMENT

EDU.,

https://www.ncme.org/home (last visited May 19, 2019).
58. Frequently Asked Questions, N. AM. BD. NATUROPATHIC PRACTITIONERS,
https://www.nabne.org/home/f-a-q (last visited May 19, 2019).
59. Approved Naturopathic Medical Programs, N. AM. BD. NATUROPATHIC
PRACTITIONERS,
https://www.nabne.org/home/approved-naturopathic-medical-educationprograms (last visited May 19, 2019). These programs are located in Washington, Oregon,
California, Arizona, Illinois, and Connecticut. Id.
60. FrequentlyAsked Questions, supra note 58.
61. NaturopathicMedicine FAQs, supra note 33.
62. Regulated States & RegulatedAuthorities, AM. Ass'N NATUROPATHIC PHYSICIANS,
https://www.naturopathic.org/regulated-states (last visited May 19, 2019). These states and
territories include: Alaska, Arizona, California, Colorado, Connecticut, District of Columbia,
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introduced bills to legalize naturopathic practice. 63 South Carolina was not
one of those states. 64 In fact, South Carolina is one of only six states where
the practice of naturopathy is considered illegal or where licensure has been
abolished.65
III. THE PRACTICE OF MEDICINE IN SOUTH CAROLINA

States have the power and authority to create and implement laws that
authorize the practice of medicine. 66 Under its police power, each state has
implemented a medical licensing statute or medical practice act. 67 While a
state may not prohibit the practice of medicine, it is regularly recognized that
"a state, under its police power, may regulate, within reasonable bounds, for
the protection of the public health the practice of [medicine or surgery] by
defining the qualifications which one must possess before being permitted to
practice the same." 68 South Carolina defines the practice of medicine as
"advertising, holding out to the public or representing in any manner that one
is authorized to practice medicine in this State" 69 and "offering or undertaking
to prevent or to diagnose, correct or treat in any manner, or by any means,
methods, or devices, disease, illness, pain, wound, fracture, infirmity, defect,

Hawaii, Kansas, Maine, Maryland, Massachusetts, Minnesota, Montana, New Hampshire, North
Dakota, Oregon, Pennsylvania (registration effective Jan. 1, 2018), Rhode Island, Utah,
Vermont, and Washington. Id. The United States Territories of Puerto Rico and United States
Virgin Islands also regulate naturopathy and require licensing. Id.
63. Jann Bellamy, Legislative Alchemy 2018: Naturopathic Licensing and Practice
Expansion Shutout?, SCIENCE-BASED MED. (Dec. 6, 2018), https://sciencebasedmedicine.org/
legislative-alchemy-20 1 8-naturopathic-licensing-and-practice-expansion-shutout.
64. Id. The states included Illinois, Indiana, Michigan, Mississippi, New York, North
Carolina, Oklahoma, and Wyoming. Id.
65. Britt
Hermes,
Legislative
Guide,
NATUROPATHIC
DIARIES,
https://www.naturopathicdiaries.com/legislation-guide-naturopathic-medicine
(last updated
May 2019).
66. Goldfarb v. Virginia State Bar, 421 U.S. 773, 792 (1975) (holding that "states have a
compelling interest in the practice of professions within their boundaries, and that as part of their
power to protect the public health, safety, and other valid interests they have broad power to
establish standards for licensing practitioners and regulating the practice of professions."); see
also Hawker v. People of New York, 170 U.S. 189, 192-94 (1898).
67. MICHAEL H. COHEN, COMPLEMENTARY & ALTERNATIVE MEDICINE: LEGAL
BOUNDARIES AND REGULATORY PERSPECTIVES 26 (1998) (explaining that while the statutes

will vary slightly in definition, all of them include: "(1) diagnosing, preventing, treating, and
curing disease; (2) holding oneself out to the public as able to perform the above; (3) intending
to receive a gift, fee, or compensation for the above; (4) attaching such titles as M.D. to one's
name; (5) maintaining an office for reception, examination, and treatment; (6) performing
surgery; and (7) using, administering, or prescribing drugs or medicinal preparations.").

68. Dantzler v. Callison, 230 S.C. 75, 92, 94 S.E.2d 177, 186 (1956).
69.

S.C. CODE ANN.

§ 40-47-20(36)(a)

(Supp. 2018).
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or abnormal physical or mental condition of a person, including the
management of pregnancy and parturition."70 South Carolina further defines
a practitioner as an individual who "has been issued an authorization to
practice in [South Carolina]," but provides that "the term does not include
persons who have not been issued a license, registration, certification, or other
authorization to practice in [South Carolina], except as provided by law for
persons licensed in another state or jurisdiction." 7
The scope of "practice of medicine" statutes are regularly litigated in
many states. 72 Specifically, the primary issue litigated is whether CAM
practices and its practitioners fall within the statutory definitions of both
"practice of medicine" and "practitioner." 73 The South Carolina Supreme
Court seems to have answered this question in Williams v. Capital Life
Health Ins. Co., holding that anyone engaged in the art of healing-in which
stringent educational and licensing provisions have been imposed by statute
is equivalent to a physician within the recognized scope of the particular
profession.74 The court noted: "An osteopath, a homeopath, a chiropractor, a
magnetic healer, and a naturopath are alike practitioners in the field of
medicine, and it appears to us to be straining at a gnat to enter into a discussion
of distinctions between a 'practitioner of medicine' and a 'physician."'" 7
Nearly one hundred years ago, South Carolina actively regulated
naturopathy. In 1920, "South Carolina first recognized 'osteopaths,
homeopaths, chiropractors, naturopaths, magnetic healers and other
practitioners of any branch of the healing art' as 'Special Practitioners."'

76

"In

1937, the South Carolina General Assembly passed a comprehensive
Naturopathy Act," wherein the requirements were established for the practice
of naturopathy, and in addition, the general assembly created the State Board
of Naturopathic Examiners.7 7 In 1941, South Carolina greatly increased the
educational qualifications required of a practitioner of naturopathy.7 ' The
1941 Act required the completion of four years of high school and one year
of pre-medical training, as well as the practitioner be a graduate of a

70. Id. § 40-47-20(36)(c). See id. § 40-40-20 in its entirety for further specifications and
extensions of this definition.
71. Id. § 40-47-20(37).
72. See 118 AM. JUR. 3D ProofofFacts§§ 10-12.
73. Id.
74. Williams v. Capital Life & Health Ins. Co., 209 S.C. 512, 518, 41 S.E.2d 208, 210
(1947).
75. Id. (citation omitted).
76. Appellate Br. at *9-10, Dantzler v. Callison, No. 511, 1956 WL 89578 (U.S. 1956)
(citation omitted).
77. Id. at *10.
78. Id.
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recognized school of naturopathy. 79 Obtaining a degree in naturopathy
entailed four years of attendance, totaling 4,400 hours and included a variety
of medical subjects in its curriculum.so In 1949, the pre-medical requirement
was raised from one year of training to two years, and the Board of
Naturopathic Examiners was authorized to revoke licenses.s'
Interestingly, however, South Carolina reversed course regarding the
regulation of naturopathy, and just a few years later, in 1956, the general
assembly enacted the statute that remains the law today. 82 This statute clearly
states it is unlawful for anyone, whether licensed or not, to practice
naturopathy in the state of South Carolina. 83 The question remains whether
this statute successfully eradicated the practice of naturopathy in South
Carolina. Can a practitioner avoid violating section 40-31-10 through the
common law created by the court in Williams, or did the enactment of the
statute override any law previously created? 8 4 To date, section 40-31-10 has
only been challenged once as unconstitutional. 85 The South Carolina Supreme
Court in Dantzler v. Callison held that the statute was a valid exercise of the
police power of the State and that there would not be unwarranted
discrimination in upholding the statute. 86 The court emphasized it is
"universally held that it is competent for the legislature to prescribe
qualifications for those who are to practice medicine and thus to assure that
they shall possess the requisite character and learning and the State may
change the qualifications from time to time, making them more rigid." 7 As it
stands, this statute remains the controlling law in South Carolina.
While South Carolina is not proactively regulating or facilitating access
to CAM therapies, it is involved in research regarding alternative medicine.
Currently, the University of South Carolina is involved in significant research

79.
80.
81.
138, 152
82.
83.
84.

Id.
Id.
Id.; see also Jacoby v. S.C. Bd. of Naturopathic Exam'rs, 219 S.C. 66, 97, 64 S.E. 2d
(1951).
S.C. CODE ANN. § 40-31-10 (2011).
Id.
Currently, there are practitioners in South Carolina who are licensed naturopaths. See

HEALTHE COACHING, https://healthecoaching.com (last visited May 19, 2019). It is unclear,

however, whether the practitioners are actually practicing naturopathy in the state. This
potentially addresses another issue that practitioners could use legal practices and therapies as a
front for the practice of naturopathy.
85. Dantzler v. Callison, 230 S.C. 75, 94 S.E.2d 177 (1956).
86. Id. at 97, 94 S.E.2d at 189.
87. Id. at 95, 94 S.E.2d at 188 (citing Dent v. West Virginia, 129 U.S. 114, 123 (1889)).
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considering the implementation of CAM therapies to aid chronic illness."
Specifically, the University is researching the effects of CAM and
inflammation, as inflammation is believed to be the underlying cause of most
clinical disorders, including autoimmune diseases, obesity, various cancers,
cardiovascular disease, and neurodegenerative diseases.89 The University is
also performing an additional study on the connection between inflammation
and colon cancer and the potential benefits of CAM. 90 In support of this
research, the University has received over $24 million in funding from the
'

NIH. 9

IV. COMMON LEGAL ISSUES WITH

A.

CAM

Ambiguity in Laws and Regulations

Licensing and regulation of CAM is constantly changing and evolving,
and in turn, there is a prevalent lack of uniformity across jurisdictions. 92 While
legal issues and disputes are inevitable, some of the basic goals of regulation
include limiting litigation and aiding the courts by articulating standards.
Ambiguity in laws and regulations leaves practitioners with uncertainty as to
whether they are properly adhering to these laws and regulations.
A unique example of this issue was addressed in North Carolina. 93 There,
a regulatory board sanctioned a medical doctor for unprofessional conduct for
administering homeopathic treatments. 94 The issue was whether the doctor's
conduct was within the scope of medicine as defined by North Carolina
statute. 95 The court ultimately held that it was not 96 and that the "general risk
of endangering the public is inherent in any practices which fail to conform

88. NIH Center for Complementary and Integrative Medicine, U. S.C. SCH. MED.,
https://sc.edu/study/colleges_schools/medicine/centers and institutes new/center for
complementary and alternative medicine/index.php (last visited May 19, 2019).

89.
90.

Id.
Id.

91. Id. The National Institute of Health (NIH) is a part of the United States Department
of Health and Human Services. NAT'L INST. HEALTH, https://www.nih.gov (last visited May 19,
2019). It is the nation's medical research agency. Id It has a variety of centers and institutes,
including the National Center for Complementary and Integrative Health (NCCIH). Id.
92. Michael H. Cohen, Legal Issues in Complementary and Integrative Medicine. A

Guide for the Clinician, 86 MED. CLIN. N. AM. 185, 185-86 (2002).
93. In re Guess, 393 S.E.2d 833 (N.C. 1990).
94. Id. at 834-35.
95. Id. at 835.
96. Id. at 834.

Published by Scholar Commons, 2019

15

South Carolina Law Review, Vol. 70, Iss. 4 [2019], Art. 10
1064

SOUTH CAROLINA LAW REVIEW

[VOL. 70: 1049

to the standards of 'acceptable and prevailing' medical practice." 97 The court
further noted that "certain aspects of regulating the medical profession plainly
require expertise beyond that of a layman" and that "while questions as to the
efficacy of homeopathy ... may be open to valid debate among members of
the medical profession the courts are not the proper forum for that debate." 9 8
This is but one example demonstrating the legal issues that arise when
legislation is vague and confusing-and the court responds by saying a debate
in their forum is not proper. Such a result leaves practitioners at a crossroads
and craving a need for clarity regarding their legal obligations. As discussed
previously, 99 the laws and regulations surrounding CAM in South Carolina
are somewhat ambiguous. Such uncertainty with these regulatory schemes
invites litigation in order to determine which types of practitioners and
therapies fall within the scope of medicine as it is statutorily defined.
B.

The UnlicensedPracticeofMedicine

CAM practitioners also face liability for the unlicensed practice of
medicine. ' This designation can manifest in three different ways: one,
providers who actually lack licensure; two, licensed providers who refer to
unlicensed ones and are therefore considered to "aid and abet" the unlicensed
practice of medicine; and three, licensed providers who expand the scope of
their practice beyond what is allowed by the regulatory scheme of their
state. o Informed consent is not a sufficient defense for the unlicensed
practice of medicine.102 While pervasive in the American legal system, the
legal issues surrounding the unlicensed practice of medicine are practically
untouched in South Carolina.1 03

97.
medicine,
treatment
98.
99.
100.
101.
102.

Id. at 837. In accordance with the North Carolina statute regulating the practice of
the Court determined that this would be true regardless of whether the specific
was directly harmful in the case at hand. Id.
Id. at 837-39.
See supra notes 70-72, 86-88 and accompanying text.
COHEN, supra note 67, at 29.
Id.
Michael H. Cohen, Herbalist Legal Protection, COMPLEMENTARY & ALTERNATIVE
MED. L. BLOG (June 3, 2008), http://www.camlawblog.com/articles/malpractice-and-riskmanagement/herbalist-legal-protection.
103. See Letter from Grady L. Patterson, Jr., Attorney Gen. of S.C., to Dr. Samuel 0.
Black, Chairman of Spartanburg City Bd. of Health, (June 25, 1959) (1959 WL 10373) (holding
that an ordinance which would put fluoride into the water was not the unlicensed practice of
medicine).
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C. Legal Duty of a PractitionerofMedicine
There is also an issue that relates to the legal duty of a practitioner of
medicine. Currently, there is a growing emphasis towards shared decision
making between practitioner and patient, in which the patient is given more
autonomy and his preferences are heard and considered by the practitioner. 104
This systematic shift in patient-practitioner communication begs the question
of whether a practitioner has a duty to consider CAM modalities in treatment
options, and in turn, whether the practitioner is required to disclose these
options to the patient. 0 5 There are conflicting scholarly opinions regarding
the duty. On one hand, it is argued that it would be unethical for a medical
practitioner to disclose information regarding potentially unsafe and
ineffective medical treatments. 106 Conversely, others believe that if a
practitioner genuinely believes that some form of alternative treatment is what
the patient needs, then the practitioner is ethically and legally required to
discuss the risks and benefits of the treatment. 107 The general legal rule,
however, is that practitioners will not be liable merely for referring the patient
to a CAM practitioner who, in turn, is negligent. 08 But, as the requirements
and duties of practitioners shift, so does their likeliness of liability for
malpractice.

104. COMPLEMENTARY AND ALTERNATIVE MEDICINE IN THE UNITED STATES, supra note
8, at 183-84. This inevitably leads to the discussion of the two theories of informed consentthe physician standard and the patient standard. Hook v. Rothstein, 281 S.C. 541, 548, 316
S.E.2d 690, 695 (Ct. App. 1984). Under the physician standard, a physician is required to
disclose relevant information to the patient that a reasonably prudent physician in the same or
similar circumstances would disclose. Id. Expert testimony is necessary and required to establish
this standard. Id. at 548-49, 316 S.E.2d at 695. Under the patient standard, a physician has a
duty to disclose information that a reasonably prudent patient in the same or similar
circumstances would consider as necessary in making a decision about the significant risks and
whether to consent to the proposed medical procedures. Id. at 549, 316 S.E.2d at 695.
105. COMPLEMENTARY AND ALTERNATIVE MEDICINE IN THE UNITED STATES, supra note

8, at 184.
106. Jan Bellamy, Informed Consent and CAM: Truth Not Optional, SCIENCE-BASED
MED. (Feb. 23, 2012), https://sciencebasedmedicine.org/informed-consent-and-cam-truth-notoptional (noting "intrusion into 'conventional' medicine of implausible and unproven treatments
by supporters of CAM, and those who will benefit from their support, does not alter the ethical
and legal obligations of physicians to be truthful with their patients. Medical ethics demand that
such treatments not be offered"). See infra notes 150-160 and accompanying text for a detailed
discussion regarding the safety and efficacy of CAM modalities.
107. COMPLEMENTARY AND ALTERNATIVE MEDICINE IN THE UNITED STATES, supra note

8, at 184.
108. Id. at 190.
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D. Malpractice
Health care institutions that employ both conventional and alternative
professionals face malpractice exposure. As early as 1918, malpractice actions
were brought against homeopathic practitioners.1 09 The Supreme Court of
Iowa in Van Sickle v. Doolittle recognized that a homeopathic physician could
be held liable for malpractice and that the "delinquencies, if such there were,"
were proper for consideration-in connection with other evidence-in
determining whether "he had been negligent.""`0 Similarly, when survivors of
a patient who died from cancer brought a medical malpractice action against
a naturopathic practitioner, the court held that there was a significant issue in
determining whether the naturopathic practitioner actually held himself out to
both the public and the patient as a medical doctor."' The court noted,
however, that non-physicians would be held to the same standard of care as
licensed physicians ifthey "intrude[d] into the practice of medicine."11 2 While
there are relatively few malpractice cases against CAM practitioners 13 -at
least in comparison to conventional practitioners-this is likely to change as
CAM therapies become more popular and continue to be integrated into

109. Van Sickle v. Doolittle, 169 N.W. 141 (Iowa 1918).
110. Id. at 142.
111. Broussard v. Jester, 876 So. 2d 940, 943 (La. Ct. App. 2004).
112. Id. at 943-44 (citing Butler v. La. State Bd. of Ed., 331 So. 2d 192, 196 (La. Ct. App.
1976)).
113. See Schneider v. Revici, 817 F.2d 987 (2d Cir. 1987). In Schneider, a physician was
sued for malpractice in connection with using an unconventional method of treatment for breast
cancer. Id. at 988. The court held that the trial court erred by "refusing to charge as affirmative
defenses an alleged covenant not to sue and express assumption of risk," and "under New York
law, express assumption of risk is available as an affirmative defense to a medical malpractice
action and if proved, would totally bar recovery by a plaintiff." Id at 990. Additionally, the court
emphasized that they saw no reason why "a patient should not be allowed to make an informed
decision to go outside currently approved medical methods in search of an unconventional
treatment." Id. at 995. "While a patient should be encouraged to exercise care for his own safety,
we believe that an informed decision to avoid surgery and conventional chemotherapy is within
the patient's right 'to determine what shall be done with his own body."' Id (quoting
Schloendorff v. Soc'y of the New York Hospital, 105 N.E. 92, 93 (N.Y 1914) (Cardozo, J.));
see also Charell v. Gonzalez, 251 A.D. 2d 72 (N.Y. App. Div. 1998). In Charell, a physician
was sued for malpractice for using hair analysis and nutritional care to diagnose and treat a
cancer patient. Charell, 251 A.D. 2d at 72. The jury found that the "treatment provided by
defendant was a departure from good and accepted medical practice, which departure was a
proximate cause of plaintiffs injuries," and that a "reasonably prudent person in plaintiffs
position would not have agreed to the course of treatment offered by defendant if appropriately
advised, but that, even without the benefit of proper advice, plaintiff, at least impliedly, assumed
some of the risk of injury entailed by her election to undergo defendant's alternative therapy."
Id at 72-73.
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conventional practices. 114 Courts are also likely to see more claims for
malpractice as more practitioners offer CAM therapies and insurers respond
by offering coverage for these practices.
In malpractice actions against a CAM practitioner, many courts have
recognized the appropriate standard of care as being one in which a
practitioner use the same degree of care, diligence, and skill in the treatment
of his patient as is possessed and used by prudent, skillful, and careful
practitioners of the same school. 116 Therefore, CAM practitioners-such as
naturopaths will be held to the standard of other naturopaths, not to the
standard of conventional practitioners. Overall, however, the standard of care
tends to be less developed with CAM therapies." 7 In response to this fact,
outside of a standard regulation, when determining whether a practitioner has
met the standard of care, a court is likely to rely on "medical consensus
regarding the safety and efficacy of a given CAM therapy.""' Additionally,
a court must consider whether the standard of care can be determined first
through actual statutes as opposed to the common law. If a regulation outlined
the standard of care, then a violation of that standard would essentially
establish malpractice per se. 119 Such a result could be undesirable, as there are
many factors that determine whether malpractice occurred and allowing a
statute to establish malpractice per se fails to sufficiently address these factors.
South Carolina defines medical malpractice as "doing that which the
reasonably prudent health care provider or health care institution would not
do or not doing that which the reasonably prudent health care provider or
health care institution would do in the same or similar circumstances."1 20
However, this statute also explicitly states that a "health care provider" is
limited to a "physician, surgeon, osteopath, nurse, oral surgeon, dentist,
pharmacist, chiropractor, optometrist, podiatrist, or any similar category of
licensed health care provider."12' There is currently no case law similar to Van

114. Brennen McKenzie, CAM and the Law Part 3: Malpractice, SCIENCE-BASED MED.
(Dec. 2, 2010), https://sciencebasedmedicine.org/cam-and-the-law-part-3-malpractice.
115. J. Brad Kallmyer, A Chimera in Every Sense: Standard of Care for Physicians
PracticingComplementary andAlternative Medicine, 2 IND. HEALTH L. REV. 225, 227 (2005).
116. Force v. Gregory, 27 A. 1116, 1116 (Conn. 1893); Hilgedorf v. Bertschinger, 285 P.
819, 821 (Or. 1930); Howe v. McCoy, 298 P. 530, 530 (Cal. Ct. App. 1931).
117. Michael H. Cohen & David M. Eisenberg, Potential Physician MalpracticeLiability
Associated with Complementary and Integrative Medical Therapies, 136 ANNALS INTERNAL
MED. 596, 596 (2002).
118. Id. See also infra notes 150-160 and accompanying text for a detailed discussion
regarding the safety and efficacy of CAM modalities.
119. Kallmyer, supra note 115, at 259; cf Wengel v. Herfert, 473 N.W. 2d 741, 742 (Mich.
Ct. App. 1991) (holding that the statute should not determine the standard of care).
120. S.C. CODE ANN. § 15-79-110(6) (Supp. 2018).
121. Id. § 15-79-110(3).
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Sickle in South Carolina discussing the implications of a homeopathic
physician being found liable for malpractice. As South Carolina does not
license naturopathy or homeopathy, a court might be unwilling to allow a
malpractice claim to proceed against a party not deemed to be a valid "health
care provider." Such a possibility is problematic in light of the Williams
decision allowing an individual to be considered a valid practitioner of
medicine, but statutorily, not being able to have a claim asserted against them.
It does seem, however, that this statute is sufficiently broad enough to cover
any licensed practitioner of medicine who happens to also engage in the
practice of CAM.
E.

Violation ofDue ProcessRights

A final consideration is whether individuals or practitioners have due
process rights violated when there are limitations on their ability to pursue or
provide a certain type of medical care, CAM included. While some courts
have recognized that there is no fundamental right to be able to choose a
medical provider,' 22 others find that even if a state is not legally required to
recognize every practice of medicine, the state "cannot deny to any individual
the right to exercise a reasonable choice in the method of treatment of his ills,
nor the correlative right of practitioners to engage in the practice of a useful
profession."1 23 Such considerations are important to consider when
determining the overall implications that arise from the increased regulation
of CAM.
V.

REGULATION OF

CAM

GENERALLY

The "use of an alternative therapy will result in misdiagnosis or cause a
delay in conventional treatment, either through incorrect diagnosis or patient
choice of treatment."1 24 While such a statement might be an overreaction-or
even a potential misstatement at its core it addresses the fears and
uncertainties underlying the utilization of CAM therapies.

122. State v. Howard, 337 S.E.2d 598, 603 (N.C. Ct. App. 1985) (noting that "[n]either the
United States Supreme Court nor any North Carolina court has recognized a fundamental right
of the terminally ill to choose unorthodox medical treatment, let alone recognize protection
extending to anyone willing to provide it. Such a result would undermine the purpose of the
licensing statute, namely, to protect the safety and health of the public.").

123. England v. La. State Bd. of Med. Exam'rs, 259 F.2d 626, 627 (5th Cir. 1958).
124. Aimee Doyle, Alternative Medicine andMedical Malpractice,22 J. LEGAL MED. 533,

535 (2001).
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Patients generally lack the necessary knowledge or skills to diagnose or
treat themselves. Consequently, there is a strong incentive to entrust this
responsibility to licensed medical professionals. 125 While there is a legitimate
concern that a lack of regulation might encourage a lack of formal
education,1 26 some argue that the current regulations of the practice of
medicine fail to "best serve the public interest." 127 For example, it is
questionable whether existing licensing schemes' educational requirements
are either effective or necessary. Licensure certainly creates a "perception of
legitimacy and accuracy to the claims of CAM providers in the minds of the
public,"1 28 but is that enough? Arguably, society does not merely desire a
"perception of legitimacy and accuracy," but instead aspires for a legitimate
and accurate practice of medicine. However, the prevalence of significantly
harmful and ineffective modalities of alternative medicine has decreased over
the years, and this can be attributed to the implementation of more regulatory
schemes with regard to the practice of medicine. 129
By the early 1900s, the majority of states had adopted medical practice
acts, which provided the educational, training, and professional requirements
that physicians must adhere to when entering the profession. 3 0 Subsequently,
a common theme arose in the courtroom whether these state medical
practice acts that regulated the practice of physicians could be applied to
individuals practicing alternative medicine as well. "' Put differently, whether
CAM practitioners could be said to be engaged in the practice of medicine.

125. William D. White, ProfessionalSelf-Regulation of Medicine, 16 AM. MED. Assoc. J.
ETHICS 275, 275 (2014).
126. As one court put it, "a little learning is a dangerous thing." Dantzler v. Callison, 230
S.C. 75, 94, 94 S.E.2d 177, 187 (1956).
127. White, supra note 125, at 277.
128. Brennen McKenzie, CAM and the Law Part 2: Licensure and the Scope ofPractice
Laws, SCIENCE-BASED MED. (Nov. 11, 2010), https://sciencebasedmedicine.org/cam-and-thelaw-part-2-licensure-and-scope-of-practice-laws/#ref- 11.
129. Id.
130. Barbara J. Safriet, Closing the Gap Between Can andMay in Health-CareProviders'
Scopes ofPractice:A PrimerforPolicymakers, 19 YALE J. ON REG. 301, 306 (2002).
131. See Kansas City v. Baird, 92 Mo. App. 204, 208 (Mo. Ct. App. 1902) (holding in
accordance with Missouri law that "[t]here is no doubt whatever that defendant was not a
physician."); cf State v. Heath, 101 N.W. 429, 431 (Iowa 1904) (noting that "[n]o method of
attempting to heal the sick, however occult, is prohibited" and that the law "excludes no one
from the profession, but requires all to attain reasonable proficiency in certain subjects essential
to the appreciation of physical conditions to be affected by treatment."). Note that the term
"CAM" was not yet coined at the time these cases were initially reported, but the type of
alternative medicine practiced was eventually included in what we now consider CAM.
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The role of medical boards and licensing with conventional practitioners
is now universally accepted.' 32 The American Medical Association described
its purpose in licensing and regulation this way:
State medical boards are the agencies that license medical doctors,
investigate complaints, discipline physicians who violate the medical
practice act, and refer physicians for evaluation and rehabilitation
when appropriate. The overriding mission of medical boards is to
serve the public by protecting it from incompetent, unprofessional,
and improperly trained physicians. Medical boards accomplish this
by striving to ensure that only qualified physicians are licensed to
practice medicine and that those physicians provide their patients
with a high standard of care.' 33
While lawmakers tend not to question the necessity or value of licensing
and regulation generally with regard to the practice of medicine, they do so
when discussing CAM therapies and practitioners. The issue remains,
however, that the lack of continuity and consistency in regulating the scope
of practice among these state medical practice acts continues to cause
confusion in both patients and practitioners and creates unnecessary potential
for fraud and abuse.1 3 4

With that being said, it is true that the regulation and licensing of
conventional medicine is not directly synonymous with the regulation of
CAM. The regulation of CAM is unique and complicated in the sense that
CAM therapies, as previously described, may be provided by medical doctors
and similar healthcare providers-or by specialized CAM providers such as a
licensed naturopath.' 35 Furthermore, there has been a distinct trend toward the

132. Laurence B. Gardner, Who Holds PhysiciansAccountable?, 118 TRANSACTIONS AM.
CLINICAL CLIMNATOLOGICAL Ass'N 57, 58-60 (2007).

&

133. Drew Carlson & James N. Thompson, The Role ofState Medical Boards, 7 AM. MED.
Assoc. J. ETHICS 311, 311 (2005).
134. See Gretchen Harper, Trust Me I'm a Doctor: The Struggle over Scope ofPractice
Its Effect on Health CareFraud and Abuse, 15 DEPAUL J. HEALTH CARE L. 237, 238 (2013)
(discussing the "ongoing struggle within the health care community over the abilities and
responsibilities that should fall within each profession's domain, and how the scope of practice
battle will affect health care fraud and abuse, both in its enforcement and application" and the
"role that scope of practice plays in billing and coding determinations, and the prevalence of
fraud as a result of the interplay between the two").
135. Michael H. Cohen & Mary C. Ruggie, Integrating Complementary and Alternative
Medical Therapies in Conventional Medical Settings: Legal Quandaries and Potential Policy
Models, 72 U. CIN. L. REv. 671, 678 (2004).
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integration of CAM therapies with the practice of conventional medicine.' 36
Unfortunately, scholarly articles and legal analysis regarding the legal and
regulatory implications of including CAM therapies in conventional health
care settings are limited. 17 While hospitals are increasingly offering CAM
therapies, health maintenance organizations (HMOs) are beginning to cover
such therapies, a growing number of physicians are utilizing a variety of CAM
therapies in their existing practices, insurance coverage for CAM therapies is
increasing, and integrative medicine centers and clinics are being established,
there is still little discussion on the legal ramifications of such integration.' 38
This seems to be the case in South Carolina as well, as there is little to no
discussion regarding the implications of individuals pursuing CAM therapies
even though such patients are continually availing themselves of these
services. 3 9 According to one study, Population-Based Survey of
Complementary and Alternative Medicine Usage, Patient Satisfaction, and
Physician Involvement, forty-four percent of the individuals surveyed in
South Carolina had utilized CAM in the past year.' 40 This is in accordance
with the national average.141 Home remedies, herbal therapy, and homeopathy
were reported as the most commonly used CAM therapies.1 42 The study
showed the primary reason South Carolinians utilized CAM therapies was to
maintain their health.1 43 In South Carolina, white, middle-aged women were
more likely to utilize and report the use of CAM than any other
demographic. 144 Additionally, a majority of individuals reported that the
CAM therapies they used were effective and very few, less than five percent,
45
reported having a negative experience with CAM.1

Such positive results and praise from those who have utilized CAM
therapies demonstrate that regulation of CAM would be favorable in South
Carolina. Licensing and regulation are the general measures taken to protect

136. COMPLEMENTARY AND ALTERNATIVE MEDICINE IN THE UNITED STATES, supra note

8, at 6-7; see also David M. Eisenberg et al., Trends in AlternativeMedicine in the United States,
1990-1997, 280 JAMA 1569, 1572 (1998).
137. Cohen & Ruggie, supra note 135, at 672.
138. COMPLEMENTARY AND ALTERNATIVE MEDICINE IN THE UNITED STATES, supra note
8, at 6-7; see also Cohen & Ruggie, supra note 135, at 672.
139. Robert Oldendick et al., Population-BasedSurvey of Complementary andAlternative
Medicine Usage, Patient Satisfaction, and Physician Involvement, 93 S. MED. J. 375, 377
(2000).
140. Id.
141. Id. at 375.
142. Id. at 377.
143. Id.
144. Id.
145. Id. at 378.
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and promote general welfare and public safety.1 46 Such regulation and
licensing is particularly important in healthcare, as the more risks that are
associated with a practice, the higher the priority to regulate. 147 Licensure also
"creates professional standards, elevates a professional image, and eases
public concern over quality control."1 4 8 Furthermore, state medical practice
acts tend to express the legislature's acceptance of selected practices as valid,
or at least licensable, health care modalities.
One basic argument in support of regulation is that there are unique
threats to the public health that arise from "information asymmetries in a lifethreatening emergency when the provider is incompetent to recognize or treat
that particular condition."1 49 In response to this problem, states, South
Carolina included, can (and should) require training, licensing, and
certification in the recognition of these life-threatening emergencies. 1o
Underlying this argument is an emphasis on the importance of safety. This
requires a presumption, however, that regulation is the best way to promote
safe practices-and that absent regulation these specific practices are
inherently unsafe.' 5
Arguments against CAM tend to stress that the practices are not safe
because they use new technological methods, they are untested, or they lack
scientific validation. 5 2 Interestingly, the medical community as a whole has
"a long history of accepting new technologies, and new uses of existing
technologies, with little science to connect theoretical foundations to such
practical applications."' 53 While CAM therapies arguably should continue to
be researched and challenged for their safety prior to implementation, it does
not follow that this could or should be a viable explanation for the lack of

146. Oregon v. Ashcroft, 368 F.3d 1118, 1124 (9th Cir. 2004) (quoting Conant v. Walters,
309 F.3d 629, 639 (9th Cir. 2002)) ("[S]tate lawmakers, not the federal government, are 'the
primary regulators of professional [medical] conduct."').
147. John Lunstroth, Voluntary Self-Regulation of Complementary & Alternative Medicine
Practitioners, 70 ALB. L. REv. 209, 225 n.97 (2006). See also infra notes 151-161 and
accompanying text for a detailed discussion regarding the safety and efficacy of CAM
modalities.
148. James W. Hilliard & Marjorie E. Johnson, State PracticeActs of Licensed Health
Professions:Scope ofPractice, 8 DEPAUL J. HEALTH CARE L. 237, 250 (2004) (citing COHEN,
supra note 67, at 35).
149. Lunstroth, supra note 147, at 233.
150. Id.
15 1. See infra notes 152-62 and accompanying text for a detailed discussion regarding the
safety and efficacy of CAM modalities.
152. E. Haavi Morreim, A Dose of Our Own Medicine: Alternative Medicine,
ConventionalMedicine, and the Standards ofScience, 31 J.L. MED. & ETHICS 222, 222 (2003).
153. Id. at 223 (providing multiple examples of conventional medical practices that were
not held to this standard).
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regulation in South Carolina. Furthermore, some scholars suggest that CAM
practices are arguably safer than other conventional practices. 154
One of the reasons CAM is not currently regulated in a sustainable way
(in South Carolina and in other states) derives from conventional practitioners
and their determinations of efficacy and safety with regard to CAM.' These
determinations are rooted in assumptions made by conventional practitioners
that competent adults cannot make informed decisions about CAM because
they are incapable of adequately evaluating the safety and efficacy of CAM
therapies. 156 However, there is insufficient evidence to show that conventional
practitioners are better equipped to determine standards of safety and
efficacy. 5 7 The competency of conventional practitioners to determine
professional standards for conventional medicine is not questioned, but
instead, the primary issue is whether they are best suited for establishing
standards for CAM therapies.'

154. Cohen & Eisenberg, supra note 117, at 598.
155. Lunstroth, supra note 147, at 231-32; see also A New Erafor Homeopathic Drug
ProductRegulation, supra note 42. In particular, the FDA has discussed their concerns in detail
regarding the safety and efficacy of homeopathic drugs. Id
There are no homeopathic drug products marketed in the United States that are FDAapproved. This means that FDA has not evaluated them for safety or effectiveness.
Thus, such products may not meet modern standards for safety, effectiveness, and
quality. They may also cause harm to consumers who forgo treatment for serious
conditions with medical products that have been scientifically proven to be safe and
effective. People sometimes assume that homeopathic remedies are unlikely to cause
harm because they are marketed as 'natural.' However, as with all drug products, the
safety of homeopathic drugs depends upon many factors, including the manufacturing
quality and the identity and amount of the "active" ingredient. Homeopathic products
are often found next to over-the-counter products, and may not be labeled as
homeopathic. So consumers may not realize that they have not been evaluated by
FDA for safety or effectiveness.
Id.
156. Lunstroth, supra note 147, at 231-32.
157. Id. at 232.
158. A unique legal issue actually arose from this issue of conventional medical
practitioners being the source of standard determinations, specifically with whether this could
result in violation of antitrust law. United States v. Am. Med. Ass'n, 28 F. Supp. 752, 754
(D.D.C. 1939). Additionally, the Seventh Circuit recognized the issue that conventional
practitioners are increasingly in competition with CAM providers and this is potentially sullying
their standard recommendations. Wilk v. Am. Med. Ass'n (Wilk III), 895 F.2d 352, 360-61 (7th
Cir. 1990). CAM practitioners (chiropractors specifically) brought an antitrust action against a
national medical association, a hospital accreditation association, and the national physicians'
association. Id at 352. The court held that this competitive conduct can, under at least some
conditions, violate sections of antitrust law. Id. at 365 (citing Wilk v. Am. Med. Ass'n (Wilk II),
671 F. Supp. 1465, 1480 (N.D. 111.1987)) (noting that the court "relied on more than just
plaintiffs' expert in determining there was an antitrust injury. It also relied on the evidence of
the 'pervasive, nationwide, effective conspiracy which by its very nature would have affected
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Many in the medical and legal profession find it reasonable that the same
scientific standards for safety and efficacy should apply to both CAM and
conventional medicine. 19 This belief is rooted in the idea that there is not
"alternative" medicine and "conventional" medicine, but rather that there is
only evidence-based medicine.' 60 One area it makes sense to have the same
scientific standards is where a conventional medical practitioner begins to
implement CAM therapies into his practice. This is known as integrative
medicine. 161 If this is the case, rather than regulating CAM therapies and
practitioners separately, another option is expanding existing state medical
acts to ensure that CAM practices are included. While most states enact
separate statutes for the various healthcare professions, due to the overlap
between the professions, some states have implemented statutes granting the
same broad right to "practice medicine" to both physicians and nonphysicians alike.1 62 Broadness, however, can be easily conflated with
vagueness, and vagueness in regulatory schemes is something that should be

the demand curve for chiropractic services and therefore adversely affected income of
chiropractors."'). The court ultimately affirmed the lower court's decision that the "American
Medical Association violated Section 1 of the Sherman Act, 15 U.S.C. § 1, by conducting an
illegal boycott in restraint of trade directed at chiropractors generally." Id. at 378.
159. Morreim, supra note 152, at 222 (arguing that the same scientific standards cannot
exist for CAM and for conventional medicine and proposing the logical phenomenon that "even
though conventional medicine can rightly take credit for remarkable successes in healing what
ails humankind, much of actual clinical practice does not and never can measure up to the
scientific standard to which critics of CAM would like to hold alternative modalities."); see also
NAT'L CANCER INST., supra note 18. The NCI acknowledged that while some CAM therapies
have undergone careful evaluation and since determined to be safe and effective, others have
been found to be ineffective or possibly harmful. Id They recognized that additional research is
needed in order to continue to determine the safety and efficacy of many CAM therapies and
that, unfortunately, research in this field is slower due to limited funding, problems finding
institutions and cancer researchers to work with on the studies, and regulatory issues. Id. The
NCI believes it is important, however, that CAM therapies be evaluated with the "same long and
careful research process used to evaluate standard treatments." Id.
160. Tabish, supra note 25, at VIII (2008) (arguing that whether a practice be
"unconventional or mainstream, or involves mind-body techniques or molecular genetics is
largely irrelevant" and instead, the focus must be on the "patient, the targeted disease or
condition, the proposed or practice treatment, and the need for convincing data on safety and
therapeutic efficacy").
161. "Integrative medicine . . is the practice of medicine that reaffirms the importance of
the relationship between practitioner and patient, focuses on the whole person, is informed by
evidence, and makes use of all appropriate therapeutic approaches, healthcare professionals, and
disciplines to achieve optimal health and healing." Integrative Medicine Defined, AM. BD.
PHYSICIAN SPECIALTIES, https://www.abpsus.org/integrative-medicine-defined (last visited
May 19, 2019). Put simply, integrative medicine is a type of medical care that combines
conventional (standard) medical treatment with CAM therapies.
162. Harper, supra note 134, at 238.
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avoided when possible. As it stands, this Note suggests that the current
medical act in South Carolina,' 63 while likely broad enough to encompass
integrative medicine, is too vague.
If safety and efficacy are the core concerns of whether CAM can be
effectively regulated, then these concerns must be considered. There exists a
legitimate concern regarding the effectiveness of CAM and whether it will
divert individuals from research-based medicine to their physical
detriment. 164 Another concern is related to the claim of lower medical costs.
If CAM practitioners are not providing medical services that are helpful and
improving the health and lives of their patients, then arguably, they are not
providing cost-effective solutions, but instead expensive detours. This
concern directly relates back to the previous apprehension of individuals
being diverted to their own detriment. But should this matter? This Note
suggests that these concerns should not be a determination as to whether CAM
should be regulated in South Carolina. Safety and efficacy are significant
considerations into how CAM is regulated, but these concerns should not
determine if regulation should occur. A practice should be regulated if it is in
use and if there is potential for harm to consumers due to the lack of proper
and efficient regulation. The data is sufficient to show that individuals in
South Carolina are pursuing CAM, 6 5 and it is both the duty of and within the
police power of the state to ensure that its citizens are protected and its
practices are properly regulated.
The efficacy of any CAM therapy likely depends, at least in part, on the
individual patient's medical history.1 66 This makes sense when considering
both the definition-and the goal-of alternative medicine as a "whole
medical system." Because so many factors must be considered to determine
whether or not treatment is actually effective, data is resultantly varied and
inconsistent. A question then arises whether efficacy is actually a subjective
standard rather than a scientifically objective one, as well as whether it should
be a standard when it comes to CAM.
An argument in favor of regulation of CAM in South Carolina is not an
argument in support of less stringent requirements. As the White House
Commission on Complementary and Alternative Medicine noted:
[M]ost CAM modalities have not yet been scientifically studied and
found to be safe and effective. The fact that many Americans are

163. S.C. CODE ANN. § 40-47-20(36) (Supp. 2018).
164. Tabish, supra note 25, at VIII.
165. Oldendick et al., supra note 139, at 377.
166. Barbara L. Atwell, Mainstreaming Complementary and Alternative Medicine in the
Faceof Uncertainty, 72 UMKC L. REv. 593, 608 (2004).
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using CAM modalities should not be confused with the fact that most
of these modalities remain unproven by high-quality clinical studies.
The Commission believes that conventional and CAM systems of
health and healing should be held to the same rigorous standards of
good science. 167
Regulation helps to both raise standards and subsequently enforce them.
Additionally, where states believe that there should be higher standards, they
have the police power to create them. 168
In contrast to the above arguments in support of regulation, some scholars
argue that regulation of CAM is unnecessary 69 because the reasonable patient
has the ability to determine for himself what type of practitioner he wants to
see and what type of medicine he wants to be used.17 0 This argument is the
crutch of informed consent, which some scholars believe is sufficient for
satisfying a regulatory scheme.' 7 ' It has been argued that there is no "sound
empirical evidence that licensing laws have adequately served consumers."1 72

167. WHITE HOUSE COMM'N ON COMPLEMENTARY & ALT. MED. POL'Y, FINAL REP. 51
xvii (2002) [hereinafter WHITE HOUSE COMM'N].
168. Dantzler v. Callison, 230 S.C. 75, 92, 94 S.E.2d 177, 186 (1956).
169. Poncetta, supra note 18, at 662 (arguing that the benefit of "imposing licensure
requirements on the spectrum of largely safe, non-invasive CAM practices . . does not
outweigh the harm caused to consumer autonomy in personal medical treatment decisions").
170. Charles H. Baron, Licensure of Health Care Professionals: The Consumer's Casefor
Abolition, 9 Am. J.L. & MED. 335, 346 (1983). Baron notes that licensure primarily exists to
insulate and prop up insurance companies and hospitals. See id. at 348. He proposes that if
licensure requirements were to be abolished, both hospitals and insurance companies would be
forced to recognize non-medical doctors as valid practitioners. Id. He believes patients and
practitioners would see a functional order fall into place. Id. at 349. Rather than immediately
going to see a doctor, one might, for example, see a nurse practitioner instead. Id. Only if the
nurse practitioner is unable to help the patient would they then refer the patient to a medical
doctor. Id. This would result in more cost-effective healthcare across the board. Id. at 349-50.
171. According to Poncetta:
Laws that require CAM providers to encourage consumers to discuss CAM use with
their primary care physician, and that require CAM practitioners to disclose personal
qualifications, the nature of the practice, and its inherent risks, will provide consumers
with greater access to information than a licensing requirement. Moreover, mandatory
disclosure requirements enable the consumer to consider the value and efficacy of the
practice on his own terms, instead of viewing the service under the influential rubber
stamp of approval that licensure conveys.
Poncetta, supra note 18, at 674.
172. Frank A. Sloan, Arrow's Concept of the Health Care Consumer: A Forty-Year
Retrospective, 26 J. HEALTH POL. POL'Y & L. 899, 905 (2001).
Upon close examination, then, the justifications for licensure are unpersuasive.
Licensure fails to protect consumers who, for the most part, are able to protect
themselves. More importantly, current licensure schemes have significant
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This argument is supported by propositions that existing licensing schemes
have failed to accomplish their intended goals, that regulation is
disproportionately costly, and in turn, that there are less expensive
alternatives.1 73 While there will continue to be an ongoing debate regarding
the quality and effectiveness of licensing and regulatory schemes as a whole,
this Note argues that when the general assembly balances the costs and
benefits of CAM overall, the scales tip in favor of stronger regulation of CAM
in South Carolina.
VI. REGULATION OF CAM IN OTHER STATES

In determining the best manner in which to implement beneficial
regulatory schemes in South Carolina, it is advantageous to look to other states
to see how they have chosen to best regulate CAM. Specifically, it is helpful
to consider the educational requirements each of the below states has enacted
in order to qualify for licensure of naturopathy. While the example states have
many similarities in the ways they have regulated CAM, there are also unique
differences in the regulatory schemes that each has chosen to prioritize and
implement accordingly.
A.

Oregon

In Oregon, naturopathic medicine is defined as the discipline that includes
physiotherapy, natural healing processes, and minor surgery, and has as its
objective the maintaining of the body in-or of restoring it to-a state of
normal health.1 74 Additionally, a naturopathic physician is an individual who
holds a degree of Doctor of Naturopathic Medicine and is licensed under
Oregon statutes. 17 The state felt it was necessary to clarify that this section
of the law did not apply to other medical doctors or practitioners, but that it
was solely limited to naturopaths.176 As Oregon requires a license to practice

anticompetitive effects. Licensure restricts consumer choice by foreclosing
potentially beneficial health care options, and increases health care costs without
providing increased quality.
Baron, supra note 170, at 347.
173. Daniel B. Hogan,

The Effectiveness

of Licensing: History, Evidence,

and

Recommendations, 7 L. & HUM. BEHAV. 117, 121 (1983).
174. OR. REV. STAT. § 685.010(4) (West, Westlaw through the 2018 Reg. and Spec. Sess.
of the 79th Leg. Assemb.).
175. Id. § 685.010(5) (West, Westlaw through the 2018 Reg. and Spec. Sess. of the 79th
Leg. Assemb.).

176. Id. § 685.030 (West, Westlaw through the 2018 Reg. and Spec. Sess. of the 79th Leg.
Assemb.).
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naturopathy, "no person shall practice, attempt to practice, or claim to practice
naturopathic medicine" in Oregon without adhering to the statutory
provisions. 177
The minimum educational requirements for licensure to practice
naturopathic medicine in Oregon is graduation from an accredited
naturopathic school that has been approved by the State Board of Naturopathic
Medicine and that teaches adequate courses in all subjects necessary to the
practice of naturopathic medicine. 17' The statute also specifies required
subjects the individual applying for licensure must be versed in, and subjects
the Board may not require and the Board has the ability to require additional
subjects at its discretion. 179
Oregon is very proactive with regard to CAM. The state is home to one
of the six accredited naturopathic schools in the United States. 8 0 In addition,
as utilization and implementation for CAM therapies grows, so does the need
for reliable scientific research on these alternative therapies. In response to
this need, the Oregon Center for Complementary and Alternative Medicine
developed a training program for researchers.'" This program is designed to
include a variety of professional degrees, with the goal of training both
"professional track investigators and clinical collaborators."' 82 The program
includes individual and group mentoring, a clinical research class, journal
club participation, and grant writing development.1 83
While the legislature has been active with CAM, there is no indication
that the courts in Oregon have been more involved with litigating issues
derived from CAM. This could be a result of the existing licensing and

177. Id. § 685.020(1) (West, Westlaw through the 2018 Reg. and Spec. Sess. of the 79th
Leg. Assemb.).
178. Id. § 685.060(1) (West, Westlaw through the 2018 Reg. and Spec. Sess. of the 79th
Leg. Assemb.).
179. Id. § 685.060(2) (West, Westlaw through the 2018 Reg. and Spec. Sess. of the 79th
Leg. Assemb.).
180. 6 Accredited NaturopathicProgramsAcross 7 North American Campuses, Ass'N
ACCREDITED NATUROPATHIC MED. COLL., https://aanmc.org/naturopathic-schools (last visited

May 19, 2019).
181. Karen Ball Shaw et al., The Oregon Center for Complementary and Alternative
Medicine CareerDevelopment Program:Innovation in Research Trainingfor Complementary
and Alternative Medicine, 15 TEACHING & LEARNING MED. 45, 45 (2003).
182. Id. at 46 (noting that "OCCAM brings together schools teaching CAM, schools of
conventional medicine and dentistry, and an integrated medical and dental care system to
conduct rigorous scientific investigation of CAM approaches.").
183. Id.
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regulatory schemes in place, which provide answers and clarity on issues that
would otherwise be litigated. 184
B.

California

Similarly, California has determined that naturopathic medicine is a
distinct and comprehensive system of primary health care practiced by a
naturopathic doctor for the diagnosis, treatment, and prevention of human
health conditions, injuries, and disease.' California clearly communicates
both its public interest goals in furthering this regulatory scheme. "Protection
of the public shall be the highest priority for the committee in exercising its
licensing, regulatory, and disciplinary functions. Whenever the protection of
the public is inconsistent with other interests sought to be promoted, the
protection of the public shall be paramount."186
The state adheres to standards that align with the national standards for
naturopath licensing.'1 7 The applicant must have received a degree in
naturopathic medicine from an approved naturopathic medical school,' pass
the NPLEX,18 9 and have an application reviewed and licensure granted by an
advisory committee.1 90 The advisory committee, which reviews applications
and grants licenses, is composed of various types of practitioners, including
naturopathic doctors as well as traditional medical doctors.191
Interestingly, while California explicitly regulates the practice of CAM,
it is also one of three states that insulates the unlicensed practice of

184. 118 AM. JUR. 3D ProofofFacts§ 1 (2011) (discussing potential reasons for why there
is less frequent litigation with CAM).
With respect to liability, commentators have noted fewer reported decisions and,
generally, fewer lawsuits against alternative medical providers than against medical
doctors. It has been suggested that this relative lack of litigation may be attributed to
the focus of alternative therapists on care and quality time with patients, to the
relatively low risk of injury inherent in alternative therapies, and to their relative
safety as compared with conventional medical therapies and the unlikelihood of
"clinically significant adverse events."
Id. (citing Cohen & Ruggie, supra note 135, at 703).
185. CAL. Bus. & PROF. CODE § 3613(c) (West, Westlaw through Ch. 5 of 2019 Reg.
Sess.).
186. Id. § 3620.1 (West, Westlaw through Ch. 5 of 2019 Reg. Sess.).
187. See id. §§ 3623, 3630, 3631 (West, Westlaw through Ch. 5 of 2019 Reg. Sess.).
188. Id. § 3630 (West, Westlaw through Ch. 5 of 2019 Reg. Sess.).
189. Id. § 3631 (West, Westlaw through Ch. 5 of 2019 Reg. Sess.).
190. Id. § 3630 (West, Westlaw through Ch. 5 of 2019 Reg. Sess.).
191. See Committee Members Bio, DEP'T. CONSUMER AFF. NATUROPATHIC MED.
COMM., https://www.naturopathic.ca.gov/aboutus/members.shtml (last visited May 19, 2019).
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medicine.1 92 This legislation protects an individual choosing to engage in
certain medical treatments as long as he makes written disclosures to his
patients that he or she is not licensed by the state as a "healing arts
practitioner."1 93 If such disclosures are made, the practitioner is not in
violation of certain provisions of the Medical Practice Act unless the
practitioner engages in specified diagnosis, treatment, and other activities
forbidden by the statute.1 94 The regulatory scheme in California prioritizes
continued validation of certain Health Freedom Laws.' 95
C.

Connecticut

"Connecticut is home to about 230 practicing naturopaths (NDs),
physicians who specialize in natural treatment of disease and injury."1 96 It also
has the oldest laws licensing naturopaths. 197 Connecticut defines the practice
of naturopathy as "the science, art and practice of healing by natural methods
as recognized by the Council of Naturopathic Medical Education and that
comprises diagnosis, prevention and treatment of disease and health
optimization by stimulation and support of the body's natural healing
processes."1 98 An individual cannot practice naturopathy in Connecticut
without a license, and in order to receive the license, he must pass an
examination prescribed by the Department of Public Health with the advice
and consent of the board. 199 This exam is similar to the NPLEX and is
extensive in its requirements. For example, the exam tests "anatomy,
physiology, histology, psychology, chemistry, hygiene, public health,
dietetics, jurisprudence, naturopathic pathology, diagnosis and theory and
practice of naturopathic therapeutics." 200 However, if an individual has

192. CAL. Bus. & PROF. CODE § 2053.5 (West, Westlaw through Ch. 5 of 2019 Reg.
Sess.); see also Gregory Dolin, Licensing Health Care Professionals:Has the United States
Outlived the Needfor Medical Licensure?, 2 GEO. J.L. & PUB. POL'Y 315, 328 (2004).
193. CAL. BUS. & PROF. CODE § 2053.5(b) (West, Westlaw through Ch. 5 of 2019 Reg.
Sess.).
194. Id. § 2053.5(a) (West, Westlaw through Ch. 5 of 2019 Reg. Sess.).
195. See NAT'L HEALTH FREEDOM COALITION, https://nationalhealthfreedom.org (last
visited May 19, 2019) for information regarding other states that have enacted similar laws.
196. Erik Ofgang, Natural Medicine Makes Strides in Connecticut, CONN. MAG. (Apr. 5,
2017), http://www.connecticutmag.com/health-and-science/natural-medicine-makes-strides-in-

connecticut/article f92184ae-0a73-11e7-b563-3774d888c2cf.html.
197. Id.
198. CONN. GEN. STAT.

Jan.1, 2019).
199. Id.
200. Id.

§ 20-37
§ 20-39

§ 20-34(a)

(West, Westlaw through 1958 Revision, Revised to

(West, Westlaw through 1958 Revision, Revised to Jan. 1, 2019).
(West, Westlaw through 1958 Revision, Revised to Jan. 1, 2019).
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received national certification and accreditation through the AANMC, 201 the
Department of Public Health may grant a license by endorsement.202
The regulatory board in Connecticut has been given significant authority,
potentially more than that of the courts.203 The Superior Court of Connecticut
determined in Alcorn ex rel. Baum v. Osborn that the state board of
naturopathic examiners issued, without examination, a certificate of approval
for applicants to practice naturopathy who had been admitted to practice in
South Carolina.204 This grant was made pursuant to an agreement of
reciprocity with the South Carolina board205 of naturopathic examiners. 206
The court held the commissioner was powerless to withhold a certificate of
registration to practice, regardless of the fact that South Carolina's
requirements were not remotely equal to Connecticut's requirements for
practicing naturopathy. 207
One unique aspect of Connecticut's regulatory scheme is that it requires
anyone licensed to practice naturopathy under its statutes to maintain
professional liability insurance or other indemnity against liability for
professional malpractice. 208 The statute further notes the "amount of
insurance which each such person shall carry as insurance or indemnity
against claims for injury or death for professional malpractice shall not be less
than five hundred thousand dollars for one person, per occurrence, with an
aggregate of not less than one million five hundred thousand dollars." 209
Additionally, Connecticut is one of three states that licenses individuals
with an MD or a DO (Doctor of Osteopathic Medicine) to practice
homeopathy. 2 10 As discussed above, 2 11 the licensure of homeopathy is

generally not accepted. Even in Connecticut, an individual cannot solely
become licensed to practice homeopathy. 212 This license is restricted to

201. See generallyNaturopathicMedicine FAQs, supra note 32.
202. CONN. GEN. STAT.

§ 20-37b

(West, Westlaw through 1958 Revision, Revised to Jan.

1,2019).
203. See Alcorn ex rel. Baum v. Osborn, 14 Conn. Supp. 199, 201 (1946).
204. Id. at 199.
205. Note that the South Carolina board discussed in this case is not relevant nor in place
today. See supra notes 76-81 and accompanying text.
206. Alcorn, 14 Conn. Supp. at 200.
207. Id. at 201.
208. CONN. GEN. STAT.

§ 20-39a(a)

(West, Westlaw through 1958 Revision, Revised to

Jan. 1, 2019).
209. Id.
210. Id. § 20-12n (West, Westlaw through 1958 Revision, Revised to Jan. 1, 2019); see
also Practicing& Studying Homeopathy, supra note 44.
211. See supra notes 44-54 and accompanying text.
212. CONN. GEN. STAT. § 20-12n(b) (West, Westlaw through 1958 Revision, Revised to
Jan. 1, 2019).
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existing practitioners with other medical degrees. 213 This practice aligns,
however, with many states focusing on developing and expanding integrative
medicine. 214 States outside of Connecticut, Arizona, and Nevada might begin
the process of incorporating statutes that expand the licensure of homeopathy
nationally. However, for now, that does not seem to be the trend.
VII. WHAT SHOULD SOUTH CAROLINA Do?

The existing regulatory scheme in South Carolina is insufficient. It is
filled with informational gaps, legal inconsistencies, and vague regulations, at
best. In its current state, the existing scheme allows individuals to label
themselves as a homeopath without any regulation or certification of their
training or education. This scheme allows individuals who are licensed
naturopaths to establish businesses in South Carolina and practice medicine,
so long as they do not claim to practice naturopathy. It also allows medical
doctors and other similar physicians-as long as they have a valid license in
their field to practice CAM without defining the scopes and bounds of what
such a practice entails or regulating their training and education as specific to
CAM therapies. The solution is not to eradicate CAM. However, a better, and
more feasible, option is to expand the current legislation to clearly define
CAM, who is allowed to practice CAM, and what is required for such persons
to practice CAM.
In reviewing other states' regulatory schemes, the educational
requirements for licensure to practice naturopathy is consistent. In adopting
proper legislation, South Carolina should model these states and adhere to
strict educational requirements for initial licensure, as well as continuing
education requirements. These requirements include, but are not limited to,
abiding by the national standards for licensing naturopathy. 2 15 The
implementation of such requirements would be a drastic change from the
existing regulatory scheme in South Carolina; however, this Note posits that
to encourage safe and effective practice of medicine in the state, the current
ban on naturopathy should be removed. Medicine, including naturopathy, has
significantly progressed since this ban was enacted in 1956. The safety and
efficacy concerns that existed over half a century ago are not the same as the
ones considered now. The statutory ban should be reevaluated in light of
aforementioned analysis, and lawmakers should consider that this ban is
arguably failing to further any significant public health goals. If naturopathy

213. Id. § 20-12n(c) (West, Westlaw through 1958 Revision, Revised to Jan. 1, 2019).
214. See Integrative Medicine Defined, supra note 161.
215. See supra notes 55-62 and accompanying text.
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were legalized and regulated, individuals who fail to meet the mandatory
requirements under the new proposed licensing scheme would be liable for
the unlicensed practice of medicine. Within this proposed regulatory scheme,
this Note postulates that the statute clearly delineate which "healing arts" it
covers and which ones it does not-similar to Oregon's licensing statute. 216
Here, the statute should be limited to covering the licensure of naturopathy.
At this point in time, this Note does not suggest that South Carolina
expand current legislation or create new legislation to include licensing
homeopathy. Unlike naturopathy, the lack of consistency and federal
oversight with regard to the education of homeopaths is disconcerting.
Licensing homeopathy in South Carolina would not further the legitimate
goals of safety and efficacy in the practice of medicine. The fact that only
three states currently license homeopathy and even then only for physicians
with other medical training and licensure-affirms the belief that this form of
CAM is not a suitable option for South Carolina citizens. As more research is
completed on the practice of homeopathy, the conversation of expanding
licensure should be had. Currently, however, there is insufficient evidence to
support licensing classical homeopaths or medical professionals, such as
medical doctors or doctors of osteopathy, in homeopathy in South Carolina.
In considering the above, this Note proposes that the existing practice of
medicine statute 217 be revised to include updated methods of practice,
including clarity regarding the use of integrative medicine. Integrative
medicine requires entirely different considerations in regard to regulation than
what this Note has touched upon. It would likely include, however, the
implementation of naturopathic or homeopathic remedies into a licensed
physician's practice. Because of that, I believe it is important to clarify the
scopes and bounds of what it means to be a "practitioner of medicine" and
what is included in that practice. This is imperative as providers continue to
see growth in patient use of CAM, as well as the evolving implementation of
CAM into their current practice. 218 Furthermore, if suggested that the existing
statute is sufficient to cover the scopes and bounds of integrative medicine,
this Note argues that the administrative costs of providing clarity are low
and the benefits of reassuring the practitioners and the patients are high.
Finally, this Note suggests that this proposed licensing scheme require
CAM practitioners in South Carolina have liability insurance. This

216. See OR. REV. STAT. § 685.030 (West, Westlaw through the 2018 Reg. and Spec. Sess.
of the 79th Leg. Assemb.).
217. See S.C. CODE ANN. § 40-47-20(36) (Supp. 2018).
218. See Cindy Abole, Integrative Medicine Expanding Choices in Care, MED. U.S.C.,
https://depthtml.musc.edu/catalyst/2001,/co 1-26alternative.htm (last visited May 19, 2019), for
an example of CAM being utilized at the Medical University of South Carolina.
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requirement would ensure that if medical malpractice cases arise-and the
practitioner is determined to be negligent the patient has some means of
monetary recovery. The requirement that certain professionals maintain
liability insurance is standard in this country.
While South Carolina is currently researching CAM,2 19 this research is
narrow in scope. With additional resources, either from grants and national
funding from the NIH-or through programs similar to that offered in
Oregon 220-those practicing CAM in South Carolina can inject their own
findings and patient developments into the conversation. The more research
that is conducted, the better equipped South Carolina will be to address
changes and evolutions to CAM and the healthcare system.
It is also imperative that South Carolina citizens are able to pursue CAM
therapies affordably. South Carolina's largest healthcare provider, BlueCross
BlueShield, does offer some coverage for CAM therapies. 221 All of the CAM
providers with some coverage under Natural Blue, however, are providers that
are actively regulated in South Carolina, such as chiropractorS 222 and
podiatrists. 223 This suggests that insurers require regulation and licensure
prior to including coverage for certain providers or therapies. Additionally,
this program is not precisely insurance coverage, but rather it is a benefit that
provides the policy holder with a member discount for certain CAM
providers. 224 The individual insured is then required to pay the provider
directly, and it does not process any claims through BlueCross BlueShield. 225
This program, however, is a step in the right direction towards providing more
affordable options to South Carolina citizens.
There are still many individuals who do not have health insurance. As of
2014, approximately twenty percent of the population was without health
insurance in South Carolina. 226 For these individuals, pursuing medical
assistance often is not an option. Since, by its nature (i.e., plant-based and

219. See NIH Centerfor Complementary andIntegrative Medicine, supra note 88.
220. Shaw, supra note 181, at 45-46.
221. BLUECROSS BLUESHIELD OF S.C., NATURAL BLUE OFFERS HOLISTIC HEALTH
CHOICES,
https://web.southcarolinablues.com/UserFiles/scblues/Documents/Employers/EE1012_NaturalBlueFlyer05172013.pdf.
222. S.C. CODE ANN. § 40-9-20(A) (Supp. 2018).
223. Id. §40-51-50 (2011).
224. BLUECROSS BLUESHIELD OF S.C., supra note 221.
225. Id.
226. Percent Without Health Insurance in South Carolina, OPEN NETWORK DATA,
https://www.opendatanetwork.com/entity/0400000US45/SouthCarolina/health.healthinsurance.
pctui?year=2014&age=18%20to%2064&race=All%20races&sex=Both%20sexes&income=Al
1%20income%201evels (last visited May 19, 2019).
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body-based therapies vs. pharmaceuticals) CAM has the ability to be more
affordable, utilizing these therapies could be a feasible alternative to not
getting medical assistance at all. But absent statues that allow for the practice
of CAM in South Carolina, specifically practices such as naturopathy, these
individuals cannot legally pursue this medical service as an option.
VIII.

CONCLUSION

In pursuing regulation of CAM in South Carolina, it is fairly evident what
we do not desire. South Carolinians do not desire a scam science harming its
citizens. They cannot afford to have individuals claiming to be practitioners
of medicine with little to no education to support such a claim. Additionally,
these individuals cannot afford interacting with practitioners evading liability
or finding loopholes in the system to escape liability for medical malpractice.
This is not to say that doctors-or other well-regulated practitioners-do not
engage in such activities. Some do. However, when such actions occur, legal
liability attaches to those actions.
Additionally, as of now, there is little data available on who is actually
practicing CAM in South Carolina. Regulation of CAM will help create
continued accountability for practitioners of medicine. Adequate regulation
would require clear records of who is authorized to practice CAM therapies
and who is not. Regulation also helps determine and set forth standards of
care. And in order to prevent faulty science and uneducated practitioners from
running rampant in our community, these standards need to be established.
Implementing a clear and concise licensing and regulatory scheme in South
Carolina would help do this.
This Note does not argue the use of CAM over or instead of conventional
medicine. Encouraging the regulation of a practice of medicine does not
necessarily indicate an endorsement of that practice. If there are dangers
inherent to CAM, then they are heightened by being pushed aside and
disregarded by the general assembly as irrelevant. As medical systems grow
and evolve-and individuals become more engaged with their practitioners
there will be a continued interest in CAM, and there should be no confusion
as to how practitioners who desire to practice CAM should do so. Practitioners
should know whether they will be liable for referring an individual to a CAM
practitioner or whether they themselves are allowed to incorporate such
therapies into their practice of medicine. Furthermore, as patient autonomy is
emphasized, should the reasonable and prudent adult choose to pursue these
therapies, there should be options for him to do so legally.
Where the citizens of South Carolina have shown both a need and a desire
for access to CAM services-and where many citizens in South Carolina
actively pursue and utilize these services-the state should facilitate access to
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and regulate delivery of these services. The issue of access to CAM therapies
has reached a point where it is necessary for the general assembly to reenact
a naturopathic physician licensing act and expand the practice of medicine act
in order to facilitate access, and regulate the delivery of, CAM services in
South Carolina.
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